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No. 13,931 
QUESTION PRESENTED 


In the opinion of the appellee, the question presented 
is whether the District Court was correct in dismissing 
the present action with prejudice on the ground that the 
appellants’ second amended complaint is prolix and vague 
and is not cast in accordance with the requirements of 
Rules 8(a) and 8(e)(1) of the Federal Rules of Civil 
Procedure. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,931 


Mary L. Nico and Frances Nicotz McKonz, 
Appellants, 
v. 


NartionaL Savines anp Trust Company, Executor, 
Estate of Frederick E. Johnston, Deceased. 
Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF ON BEHALF OF APPELLEE 


COUNTER-STATEMENT OF CASE 


This action, which previously has been before this Court 
(Mary L. Nicol and Francis Nicol McKone, Appellants, 
v. Bruce Baird, President, National Savings and Trust 
Company, Executor, Estate of Frederick Edgar John- 
ston, Appellee, 98 U.S.App.D.C. 256, 234 F.2d 691), was 
instituted by the appellants (plaintiffs below) to enforce 
a claim which had been probated in the Court below 
against appellee as executor of the estate of Frederick 
Edgar Johnston, deceased, and formally rejected. 


Upon remand to the Court below, appellee filed a mo- 
tion to dismiss the action upon the ground that the origi- 
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nal complaint was prolix and vague and not cast in ac- 
cordance with the requirements of Rules 8(a) and 8(e) (1) 
of the Federal Rules of Civil Procedure (R. 5). This 
motion was granted by Judge McGuire on October 8, 
1956, and the appellants were given leave to file an 
amended complaint (R. 38). 


The first amended complaint was filed on October 11, 
1956 (R. 39), and on October 18, 1956, appellee filed a 
motion to dismiss this complaint based upon the same 
ground as the previous motion (R. 45). This motion was 
granted by Judge Matthews on November 29, 1956, and 
appellants were given leave to file a second amended 
complaint (R. 63). 


The second amended complaint was filed on November 
29, 1956 (R. 52) ; and, on December 11, 1956, appellee filed 
a motion to dismiss this complaint based upon the same 
ground as the previous motions (R. 64). This motion 
was granted by Judge McGuire on February 6, 1957, 
and the action was dismissed with prejudice (R. 68). 
On February 15, 1957, appellants filed a motion for a 
rehearing (R. 69) which was denied by Judge Mc@Quire 
on March 1, 1957 (R. 79). This appeal followed. 


RULES CITED 


Federal Rules of Civil Procedure, Rule 8, General Rules 
of Pleading: 


(a) Claims for Relief. A pleading which sets forth 
a claim for relief, whether an original claim, coun- 
terclaim, cross-claim, or third-party claim, shall 
contain (1) a short and plain statement of the 
grounds upon which the court’s jurisdiction de- 
pends, unless the court already has jurisdiction and 
the claim needs no new grounds of jurisdiction to 
support it, (2) a short and plain statement of the 
claim showing that the pleader is entitled to re- 
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lief, and (3) a demand for judgment for the relief 
to which he deems himself entitled. Relief in the 
alternative or of several different types may be 
demanded. 


(e) Pleading To Be Concise and Direct; Consistency. 

(1) Each averment of a pleading shall be simple, 

concise, and direct. No technical forms of 
pleading or motions are required. 


SUMMARY OF ARGUMENT 


1. The second amended complaint is so prolix, vague 
and confusing that it is not possible to determine from 
it whether appellants have any cause of action, and if 
so, of what it consists and what answer should be made 
thereto. 


ARGUMENT 


L 


The Second Amended Complaint Is Prolix, 
Vague and Confusing 


Rule 8(a) of the Federal Rules of Civil Procedure pro- 
vides, in part, that a pleading which sets forth a claim 
for relief shall contain “a short and plain statement of 
the claim showing that the pleader is entitled to relief”, 
and Rule 8(e)(1) requires each averment of a pleading 
to be “simple, concise, and direct”. A complaint which 
does not meet the requirements of these Rules is subject 
to dismissal. Burns v. Spiller, et al., (D.C. Cir. 1945), 
82 U.S.App.D.C. 91, 161 F.2d 377; Condol v. Baltimore 
é O. R. Co., et al., (D.C. Cir. 1952), 91 U.S.App.D.C. 255, 
199 F.2d 400; Harzfield’s Inc. v. Otis Elevator Co., (W.D. 
Mo., 1953), 114 F.Supp. 480. 


An examination of appellants’ second amended com- 
plaint (R. 52) readily reveals that the pleading is not 
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couched in simple, concise and direct terms but, on the 
contrary, is prolix, vague and confusing to such a de- 
gree as to render it impossible to ascertain whether the 
appellants have a cause of action and, if so, of what it 
consists and what answer should be made thereto. AI- 
though consisting of but three pages in the main, it con- 
tains fourteen references to documents outside of the 
complaint, some of which are attached as exhibits thereto 
while others are to be found only in pleadings filed else- 
where either in this action or in other actions previously 
brought by appellants. 


Since the appellants have failed to avail themselves of 
the several opportunities given them to present a com- 
plaint which complies with the requirements of the 
aforementioned Rules, the Court below did not err in 
dismissing the appellants’ second amended complaint with 
prejudice. 


CONCLUSION 


The action of the Court below was proper and should 
be affirmed. 


Respectfully submitted, 


AxtHor P. Drury 
Jonn M. Lynxam 
Joun E. Powein 
Davip C. Bastian 
312 Colorado Building 
Washington 5, D. C. 
Attorneys for Appellee 
National Savings and 
Trust Company 





